PROFESSIONAL SERVICES AGREEMENT
BETWEEN 
TEXAS A&M UNIVERSITY
AND
This Professional Services Agreement (“Agreement”) between Texas A&M University, a member of The Texas A&M University System, an agency of the State of Texas (“Texas A&M”), and 


, (“Provider”), is made and entered into as of August 17, 2020 (”Effective Date”). Texas A&M and Provider may be individually referred to as “Party” or collectively referred to as “Parties.”
This Agreement is for the provision of professional services outlined in the Scope of Work.  Provider represents to having the knowledge, ability, skills and resources to provide such services in accordance with the terms and requirements of this Agreement.  To any extent required under the Scope of Work, Provider represents that any part of the performance required to be performed by a professional having state licensure in good standing will be performed by such licensed professional. 
Texas A&M and Provider hereby agree as follows: 
1. SCOPE OF WORK

A. Provider shall provide








, which   include, but are not limited to: 

B. The scope of the work (“Work”) and the time for performance thereof, is as set forth in Appendix A attached hereto and made a part hereof for all purposes including the HUB subcontracting plan and any reports required thereunder. 

C. Upon execution of this Agreement, all services previously performed by Provider on behalf of Texas A&M and included in the description of the Work, shall become part of the Work and shall be subject to the terms and conditions hereof. 
D. Texas A&M shall take reasonable precautions to verify the accuracy and suitability of any drawings, plans, sketches, instructions, information, requirements, procedures, requests for action, and other data supplied to Provider for use in the Work under this Agreement.  Provider shall use reasonable efforts to verify the accuracy and suitability of any information supplied to Provider by Texas A&M, or any other Party, that Provider uses for the Work.  Provider shall identify to the Texas A&M in writing any such documents or data which, in Provider’s professional opinion, are unsuitable, improper, or inaccurate in connection with the purposes for which such documents or data are furnished.  Texas A&M does not warrant the accuracy or suitability of such documents or data as are furnished unless Provider advises Texas A&M in writing that, in Provider’s professional opinion, such documents or data are unsuitable, improper, or inaccurate and Texas A&M confirms in writing that it wishes Provider to proceed in accordance with the documents or data as originally given.

E. Provider agrees and acknowledges that Texas A&M is entering into this Agreement in reliance on Provider’s represented professional abilities with respect to performing the Work, duties, and obligations under this Agreement.  Provider shall perform the Work in accordance with the usual and customary professional standards of care, skill and diligence consistent with its industry and like firms in Texas that provide professional services for projects that are similar in size, scope, and budget to the Project (the “Standard of Care”).  Subject to this Standard of Care, Provider shall interpret and apply applicable national, federal, state, and municipal laws, regulations, codes, ordinances, and orders in effect at the time the Work is provided.  There are no obligations, commitments, or impediments of any kind known to the Provider that will limit or prevent performance by Provider of its services.  
F. Provider shall allocate adequate time, personnel, internal administration, supervision, and resources as necessary to perform the Work in an expeditious and economical manner consistent with the interests of Texas A&M.  Provider’s Project Principal(s) responsible for managing the Work is identified in Appendix A and, while employed by Provider, shall not be changed without the prior written approval of Texas A&M.  

G. Texas A&M’s approval or acceptance of Provider’s Work shall not relieve Provider of any of its professional duties nor release Provider from any liability for negligent delivery of such Work because Texas A&M is, at all times, relying upon Provider’s skill and knowledge in performing the Work.  Texas A&M shall have the right to reject any of Provider’s services due to any material errors or omissions in any deliverables prepared by Provider or its consultants.  Upon notice of any such errors or omissions, Provider shall promptly provide any and all services necessary to correct or remedy them at no additional cost to Texas A&M.  Provider’s obligation to correct its errors and omissions is in addition to, and not in substitution for, any other remedy for defective services which Texas A&M may have at law or in equity, or both.

2. TIME FOR COMMENCEMENT AND COMPLETION 

It is understood that time is of the essence in the Work to be performed under this Agreement and that Provider shall complete all authorized Work in accordance with the time for performance described for the Work, and in a minimum of time consistent with the highest customs, standards, and practices of Provider’s business or profession.  Work is to commence based on dates coordinated with Texas A&M during the period of ________________, 20__ through _____________, 20__ (“Term”).  The Term of this Agreement may be extended by written agreement executed by both Parties but shall not exceed a total of five (5) years.
3. PAYMENT TERMS and MAXIMUM CONTRACT SUM
A. For the satisfactory performance of the Work, Texas A&M shall pay Provider an amount not to exceed 
______________
 Dollars ($

).  Provider’s Fee Schedule and/or breakdown of Provider’s payment to Texas A&M is provided in Appendix A.  Provider will obtain the written approval of Texas A&M prior to incurring any additional costs as may be stipulated in Appendix A. 

B. Payments of the amount due to Provider will be provided by Texas A&M upon receipt of an invoice which details the date of service, description of Work performed, billing rate as set forth in Appendix A, and provides supporting documentation for reimbursable expenses relating to Work requested by Texas A&M, if any.  Payment for travel related expenses shall be in accordance with State of Texas Travel Guidelines. 
Invoices for Work performed under this Agreement shall be submitted to the following:


Texas A&M University


Financial Management Operations


Email: invoices@tamu.edu

The following information should be included on all invoices:


Contract Number: 


Department Code:

C. Texas A&M makes no representations regarding the amount or type of services, if any, that Provider will be asked to provide to Texas A&M during the Term of this Agreement.  It is expressly understood that Texas A&M is under no obligation to request any services from Provider and no minimum amount of work is required or contemplated under this Agreement.  All service requests will be made by Texas A&M on an as-needed basis, subject to future agreement on the scope of the work and the fee.  
4. DEFAULT AND TERMINATION 

A. In the event of substantial failure by a Party hereunder to perform in accordance with the terms hereof, the other Party may terminate this Agreement upon thirty (30) days written notice of termination setting forth the nature of the failure (the termination shall not be effective if the failure is fully cured prior to the end of the thirty-day period), provided that said failure is through no fault of the terminating Party. 

B. Texas A&M may, without cause, terminate this Agreement at any time upon giving thirty (30) days advance notice to Provider.  Upon termination pursuant to this paragraph, Provider shall be entitled to payment of such amount as shall compensate Provider for the services satisfactorily performed from the time of the last payment date to the termination date in accordance with this Agreement, provided Provider shall have delivered to Texas A&M a final report describing the work completed to the date of termination.  Texas A&M shall not be required to reimburse Provider for any services performed or expenses incurred after the date of termination notice. 

5. TEXAS A&M FACILITIES 

Texas A&M will provide Provider with office space, as needed, to carry out Provider’s duties under this Agreement.  Any non-consumable items provided by Texas A&M will remain Texas A&M property at the termination of this Agreement unless otherwise agreed in writing.  Provider and its employees will be permitted access to and use of the allocated office space, but Texas A&M reserves the right to enter the premises to conduct Texas A&M business, as may be reasonably necessary or for health and safety purposes. 
6. INSURANCE
Provider shall obtain and maintain, for the duration of this Agreement or longer, the minimum insurance coverage set forth below.  With the exception of Professional Liability (E&O), all coverage shall be written on an occurrence basis.  All coverage shall be underwritten by companies authorized to do business in the State of Texas or eligible surplus lines insurers operating in accordance with the Texas Insurance Code and have a financial strength rating of A- or better and a financial strength rating of VII or better as measured by A.M. Best Company or otherwise acceptable to Texas A&M.  By requiring such minimum insurance, Texas A&M shall not be deemed or construed to have assessed the risk that may be applicable to Provider under this Agreement.  Provider shall assess its own risks and if it deems appropriate and/or prudent, maintain higher limits and/or broader coverage.   Provider is not relieved of any liability or other obligations assumed pursuant to this Agreement by reason of its failure to obtain or maintain insurance in sufficient amounts, duration, or types.  No policy will be canceled without unconditional written notice to Texas A&M at least ten days before the effective date of the cancellation.
Coverage






Limit
A. Worker’s Compensation

Statutory Benefits (Coverage A)


Statutory

Employers Liability (Coverage B)


$1,000,000 Each Accident








$1,000,000 Disease/Employee








$1,000,000 Disease/Policy Limit

Workers’ Compensation policy must include under Item 3.A. on the information page of the workers’ compensation policy the state in which work is to be performed for Texas A&M. Workers’ compensation insurance is required and no “alternative” forms of insurance will be permitted.

B. Automobile Liability
Business Auto Liability Insurance covering all owned, non-owned or hired automobiles, with limits of not less than $1,000,000 Single Limit of liability per accident for Bodily Injury and Property Damage; 
C. Professional Liability (Errors & Omissions) Insurance with limits of not less than $1,000,000 each occurrence, $2,000,000 aggregate. Such insurance will cover all professional services rendered by or on behalf of Provider and its subcontractors under this Agreement. Renewal policies written on a claims-made basis will maintain the same retroactive date as in effect at the inception of this Agreement. If coverage is written on a claims-made basis, Provider agrees to purchase an Extended Reporting Period Endorsement, effective for two (2) full years after the expiration or cancellation of the policy. No professional liability policy written on an occurrence form will include a sunset or similar clause that limits coverage unless such clause provides coverage for at least three (2) years after the expiration of cancellation of this Agreement.
(THE FOLLOWING SECTION D IS INCLUDED WITH A/E or 
OTHER ENGINEERING SERVICES)
D. Architect/Engineer Professional Liability (Errors & Omissions) Provider shall maintain Professional Liability covering wrongful acts, errors and/or omissions, including design errors of Provider for damages sustained by reason of or in the course of performance of this Agreement for three (3) years after the Project is substantially complete.  The Professional Liability insurance shall be in an amount based on the value in this Agreement, in this case: (determined by the Guidelines following the chart]
Project Cost



Limits

$0 - $20,000,000 


$1,000,000 each claim/ $2,000,000 aggregate

$20,000,001 - $60,000,000 

$2,000,000 each claim/ $4,000,000 aggregate

$60,000,001 - $90,000,000 

$3,000,000 each claim/ $6,000,000 aggregate

$90,000,001 – 120,000,000 

$4,000,000 each claim/ $8,000,000 aggregate

$120,000,001 – higher 

$5,000,000 each claim/ $10,000,000 aggregate
E. Provider will deliver to Texas A&M:
Evidence of insurance on a Texas Department of Insurance approved certificate form verifying the existence and actual limits of all insurance after the execution and delivery of this Agreement and prior to the performance of any services by Provider under this Agreement. Additional evidence of insurance will be provided on a Texas Department of Insurance approved certificate form verifying the continued existence of all required insurance no later than thirty (30) days after each annual insurance policy renewal. 

All insurance policies, with the exception of worker’s compensation, employer’s liability and professional liability will be endorsed and name The Board of Regents for and on behalf of The Texas A&M University System,  The Texas A&M University System and Texas A&M University as Additional Insureds up to the actual liability limits of the policies maintained by Provider. Commercial General Liability and Business Auto Liability will be endorsed to provide primary and non-contributory coverage.  The Commercial General Liability Additional Insured endorsement will include on-going and completed operations and will be submitted with the Certificates of Insurance. 

All insurance policies will be endorsed to provide a waiver of subrogation in favor of The Board of Regents of The Texas A&M University System, The Texas A&M University System and Texas A&M University. No policy will be canceled without unconditional written notice to Texas A&M at least ten days before the effective date of the cancellation. All insurance policies will be endorsed to require the insurance carrier providing coverage to send notice to Texas A&M ten (10) days prior to the effective date of cancellation, material change, or non-renewal relating to any insurance policy required in this section. 

Any deductible or self-insured retention must be declared to and approved by Texas A&M prior to the performance of any services by Provider under this Agreement. Provider is responsible to pay any deductible or self-insured retention for any loss.  All deductibles and self-insured retentions will be shown on the Certificates of Insurance.
Certificates of Insurance and Additional Insured Endorsements as required by this Agreement will be mailed, faxed, or emailed to the following Texas A&M contact:

Department of Contract Administration
1182 TAMU
College Station, Texas 77843-1182
Fax: (979) 862-7130
Email Address: contracts@tamu.edu
The insurance coverage required by this Agreement will be kept in force until all services have been fully performed and accepted by Texas A&M in writing. 

7. OWNERSHIP AND USE OF DOCUMENTS

All documents prepared by the Provider under this Agreement, and the ideas and designs contained therein, shall be property of Texas A&M.  Provider shall be permitted to retain copies, including reproducible copies, of all documents prepared by the Provider for information and reference in connection with the project.  
8. NOTICES

Any notice required or permitted under this Agreement must be in writing, and shall be deemed to be delivered (whether actually received or not) when deposited with the United States Postal Service, postage prepaid, certified mail, return receipt requested, and addressed to the intended recipient at the address set out below.  Notice may also be given by regular mail, personal delivery, courier delivery, facsimile transmission, email, or other commercially reasonably means and will be effective when actually received.  Texas A&M and Provider can change their respective notice address by sending to the other Party a notice of the new address.  Notices should be addressed as follows:

Texas A&M:
 

Texas A&M University





Department of 








ATTN: 









Telephone: 








Fax: 









Email: 





With a copy to:

Texas A&M University





Department of Contract Administration





1182 TAMU





College Station, TX 77843-1182





ATTN: Executive Director

Telephone: (979) 845-0099





Fax: (979) 862-7130





Email: contracts@tamu.edu  

Provider:












ATTN: 









Telephone: 








Fax: 









Email: 





9. PUBLIC INFORMATION 

Provider acknowledges that Texas A&M is obligated to strictly comply with the Public Information Act, Chapter 552, Texas Government Code, in responding to any request for public information pertaining to this Agreement, as well as any other disclosure of information required by applicable Texas law.  Upon Texas A&M’s written request, Provider will promptly provide specified contracting information exchanged or created under any resultant agreement for or on behalf of Texas A&M. Provider acknowledges that Texas A&M may be required to post a copy of the fully executed Agreement on its Internet website in compliance with Section 2261.253(a)(1), Texas Government Code.  The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to this Agreement and Provider agrees that this Agreement can be terminated if Provider knowingly or intentionally fails to comply with a requirement of that subchapter.   

10. CONFLICT OF INTEREST

By executing and/or accepting this Agreement, Provider and each person signing on behalf of Provider certifies, and in the case of a sole proprietorship, partnership or corporation, each Party thereto certifies as to its own organization, under penalty of perjury, that to the best of their knowledge and belief, no member of the A&M System or the A&M System Board of Regents, nor any employee, or person, whose salary is payable in whole or in part by Texas A&M or the A&M System, has direct or indirect financial interest in the award of this Agreement, or in the services to which this Agreement relates, or in any of the profits, real or potential, thereof.   

11. DISPUTE RESOLUTION 

The dispute resolution process provided in Chapter 2260, Texas Government Code, and the related rules adopted by the Texas Attorney General pursuant to Chapter 2260, shall be used by Texas A&M and Provider to attempt to resolve any claim for breach of contract made by Provider that cannot be resolved in the ordinary course of business.  Provider shall submit written notice of a claim of breach of contract under this Chapter to the University Contracts Officer of Texas A&M, who shall examine Provider’s claim and any counterclaim and negotiate with Provider in an effort to resolve the claim. 
12. HUB Subcontracting

It is the policy of the State of Texas, the Texas Procurement and Support Services and the Texas A&M University System to encourage the use of Historically Underutilized Businesses (HUBs) in our prime contracts, subcontractors and purchasing transactions.  The goal of the HUB program is to promote equal access and equal opportunity in A&M System contracting and purchasing.  The Provider having been awarded this Contract in part by complying with the Historically Underutilized Business (HUB) Certification Program, Chapter 111, Subchapter B, 1 T.A.C., shall continue to comply with the program and its accepted HUB Subcontracting Plan. 

Provider agrees on allocating work to subcontractors (consultants) as listed (or indicated) on their HUB Subcontracting Plan, in accordance with The Texas A&M University System Policy on Historically Underutilized Businesses.  No changes to the HUB Subcontracting Plan may be made unless approved in writing by Texas A&M.  While this Agreement is in effect and until the expiration of one year after completion, Texas A&M may require information from the Provider, and may conduct audits, to assure that the HUB Subcontracting Plan is followed.

13. Miscellaneous 

A. Provider agrees to indemnify and hold harmless Texas A&M from any claim, damage, liability, expense or loss arising out of Provider’s negligent or intentional acts or omissions in performance under this Agreement. 
B. Provider shall neither assign its rights nor delegate its duties under this Agreement without the prior written consent of Texas A&M. 

C. Provider shall be an independent contractor, and neither Provider nor any employee of Provider shall be deemed to be an agent or employee of Texas A&M.  As an independent contractor, Provider will be solely responsible for determining the means and methods for performing the services described.  Provider shall observe and abide by all applicable laws and regulations, policies and procedures, including but not limited to, those of Texas A&M relative to conduct on its premises. 
D. This Agreement constitutes the sole agreement of the Parties and supersedes any other oral or written understanding or agreement.  This Agreement may not be amended or otherwise altered except upon the written agreement of both Parties. 
E. The validity of this Agreement and all matters pertaining to this Agreement, including but not limited to, matters of performance, non-performance, breach, remedies, procedures, rights, duties, and interpretation or construction, shall be governed and determined by the Constitution and the laws of the State of Texas.  Pursuant to Section 85.18, Texas Education Code, venue for any suit filed against Texas A&M shall be in the county in which the primary office of the chief executive officer of Texas A&M is located. 

F. If Provider is a taxable entity subject to the Texas Franchise Tax (Chapter 171, Texas Tax Code), then Provider certifies that it is not currently delinquent in the payment of any franchise (margin) taxes or that Provider is exempt from the payment of franchise (margin) taxes. 

G. Texas A&M may request a consultant to perform a criminal background check on any employee and/or representative of Provider who conducts business pursuant to this Agreement on the campus of Texas A&M. 

H. Under Section 231.006, Texas Family Code, the vendor or applicant certifies that the individual or business entity named in this contract, bid, or application is not ineligible to receive the specified grant, loan, or payment and acknowledges that this contract may be terminated and payment may be withheld if this certification is inaccurate. 

I. Pursuant to Section 2107.008 and 2252.903, Texas Government Code, Provider agrees that any payments owing to Provider under this Agreement may be applied directly toward certain debts or delinquencies that Provider owes the State of Texas or any agency of the State of Texas regardless of when they arise, until such debts or delinquencies are paid in full.
J. Headings appear solely for convenience of reference.  Such headings are not part of this Agreement and shall not be used to construe it.

K. Neither Party will be in breach of its obligations under this Agreement (other than payment obligations) or incur any liability to the other Party for any losses or damages of any nature whatsoever incurred or suffered by that other Party if and to the extent that it is prevented from carrying out those obligations by, or such losses or damages are caused by, a Force Majeure, except to the extent that the relevant breach of its obligations would have occurred, or the relevant losses or damages would have arisen, even if the Force Majeure had not occurred.  Force Majeure is defined as: 1) acts of God; 2) war; 3) act(s) of terrorism; 4) fires; 5) explosions; 6) natural disasters, to include without limitation, hurricanes, floods, and tornadoes; 7) failure of transportation; 8) strike(s); 9) loss or shortage of transportation facilities; 10) lockout, or commandeering of materials, products, plants or facilities by the government or other order (both federal and state); 11) interruptions by government or court orders (both federal and state); 12) present and future orders of any regulatory body having proper jurisdiction; 13) civil disturbances, to include without limitation, riots, rebellions, and insurrections; 14) epidemic(s), pandemic(s), or other national, state, or regional emergency(ies); and 15) any other cause not enumerated in this provision, but which is beyond the reasonable control of the Party whose performance is affected and which by the exercise of all reasonable due diligence, such Party is unable to overcome.  Such excuse from performance will be effective only to the extent and duration of the Force Majeure event(s) causing the failure or delay in performance and provided that the affected Party has not caused such Force Majeure event(s) to occur and continues to use diligent, good faith efforts to avoid the effects of such Force Majeure event(s) and to perform the obligation(s).  Written notice of a Party’s failure or delay in performance due to Force Majeure must be given within a reasonable time after its occurrence and which notice must describe the Force Majeure event(s) and the actions taken to minimize the impact of such Force Majeure event(s). Notwithstanding the foregoing, a Party’s financial inability to perform its obligations shall in no event constitute a Force Majeure.

L. To the extent that Texas Government Code, Chapter 2271 applies to this Agreement, Provider certifies that (a) it does not currently boycott Israel; and (b) it will not boycott Israel during the term of this Agreement. Provider acknowledges this Agreement may be terminated and payment withheld if this certification is inaccurate.

M. Pursuant to Subchapter F, Chapter 2252, Texas Government Code, Provider certifies Provider is not engaged in business with Iran, Sudan, or a foreign terrorist organization. Provider acknowledges this Agreement may be terminated and payment withheld if this certification is inaccurate.

N. Under Section 2155.0061, Texas Government Code, the vendor certifies that the individual or business entity named in this bid or contract is not ineligible to receive the specified contract and acknowledges that this contract may be terminated and payment withheld if this certification is inaccurate.

O. Provider is responsible to ensure that employees participating in work for any A&M System member have not been designated by the A&M System as Not Eligible for Rehire as defined in A&M System Policy 32.02, Section 4.  Non-conformance to this requirement may be grounds for termination of this Agreement.
P. Provider expressly acknowledges that Texas A&M is an agency of the State of Texas and nothing in this Agreement will be construed as a waiver or relinquishment by Texas A&M of its right to claim such exemptions, privileges, and immunities as may be provided by law. 

Q. Provider acknowledges and understands that Section 2252.901, Texas Government Code, prohibits Texas A&M from using state appropriated funds to enter into any employment contract, consulting contract, or professional services contract with any individual who has been previously employed, as an employee, by the agency within the past twelve (12) months.  If Provider is an individual, by signing this Agreement, Provider certifies that Section 2252.901, Texas Government Code, does not prohibit the use of state appropriated funds for satisfying the payment obligations herein. 

R. Performance by Texas A&M under this Agreement may be dependent upon the appropriation and allotment of funds by the Texas State Legislature (the “Legislature”). If the Legislature fails to appropriate or allot the necessary funds, Texas A&M will issue written notice to Provider and Texas A&M may terminate this Agreement without further duty or obligation hereunder. Provider acknowledges that appropriation of funds is beyond the control of Texas A&M.
S. Under Section 2155.004, Texas Government Code, the vendor certifies that the individual or business entity named in this bid or contract is not ineligible to receive the specified contract and acknowledges that this contract may be terminated and payment withheld if this certification is inaccurate.

T. Provider understands that acceptance of funds under this Agreement constitutes acceptance of the authority of the Texas State Auditor’s Office, or any successor agency (collectively, “Auditor”), to conduct an audit or investigation in connection with those funds pursuant to Section 51.9335(c), Texas Education Code. Provider agrees to cooperate with the Auditor in the conduct of the audit or investigation, including without limitation, providing all records requested.  Provider will include this provision in all contracts with permitted subcontractors.

U. If Provider is a business entity, Provider warrants, represents, covenants, and agrees that it is duly organized, validly existing and in good standing under the laws of the state of its incorporation or organization and is duly authorized and in good standing to conduct business in the State of Texas, that it has all necessary power and has received all necessary approvals to execute and deliver the Agreement, and the individual executing the Agreement on behalf of Provider has been duly authorized to act for and bind Provider.

V. Each provision of this Agreement is severable. If any provision is rendered invalid or unenforceable by statute or regulations or declared null and void by any court of competent jurisdiction, the remaining provisions will remain in full force and effect if the essential terms of this Agreement remain valid, legal, and enforceable.

IN WITNESS WHEREOF, the Parties have signed this Agreement on the date indicated below their signatures. 
Texas A&M University

provider name
Signature




Signature

Name





Name

Title





Title

Date





Date
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